The RESPONDENTsS Cale. 


Henry Muckleburgh, Appellant, 


A NS T 


Samuel Criſpe, Clerk, Reſpondent. 


AHA the Reſpondent is Rector of Ellingbam, in Norfolk; and the Appellant Lives ity 
the Pariſh of Kirby-Care, in the faid County, and Occupies about 5 Acres of Meadow 

in Ellingbam, parcel of his Farm in Kirby, and hath fed and depaſtured upon a Com- 

mon called Michle-Fenn, in Ellingham, containing 200 Acres, above 40 Beaſts Yewly, 

of dry, barren, and unprofitable Cattle, viz. working Borſcs, Colts, Heifers and Hogs ; and ha- 


ving paid the Reſpondent no Tythes for the ſame for 8 Years, he brought his Bill in the 


Eaſter Term, 1707. 


Michaelm. Term,1707. 


Nota, This cannot be, 


Exchequer for the Tythes of the Feed of the ſaid Cattle, and for the Tythe Herbage of the 
Meadow Ground, or a modus of 2 d. per Acre, paid in lieu thereof. 

The Appellant by his Anſwer, inliſts on a dur of 2 d. per Acre, for the ſaid Vicadow Ground, 
which he is ready to pay; and as to the Common called Mickle-Fenn, he faith it extends into 
Kirby-Cane, Gelſton and Ellingham, and the Feed is worth 10 s. per Acre per Aunum; and that 
the Inhabitants of thoſe Pariſhes and alſo of Stocktor, are Inter-commoners, and feed promiſcu- 
ouſly, and fo have done time out of mind; and he hath fed thereon about 15 Heifers, 7 Hor- 


for theſe Cattle are dry ſes and Colts, and about 7 Hogs, from about May to Mzchaelmas, yearly ; and that the In- 
and unprofitable, and habitants of the reſpective Pariſhes, have time out of mind paid Tythes for the Cattle {ed upon 


not Tythable in the Pa- 
Tiſh where the Owner 
of them lives. 


Replication. 


21 July, 1709. 


the Great Waſte, to the Incumbent of the Pariſh where the Owner ot ſuch Cattle lives, and where 
the Cattle in the Winter Seaſon are kept; and that he hath paid Tythes for ſuch Cattle, to the 
Incumbent of Kirby Cane, where he lives, and tothe Incumbent of Stockton, where his other Farm 
is. And that he hath two parcels of Dole Lands, lying in Gelſion Common, where he hath 
a Right to feed Cattle, and cut Alders, and cannot come at thoſe Lands, without driving over the 
ſaid Common in Ellingbam, and believes his Cattle, that have been frequently driven on to thoſe 
Parcels, might go from thence to that part of the Common in Ellingham, called Mickle-Fenn, to 
which his Doles lye open. 

The Reſpondent by his Replication, ſubmitted to accept the modus of 2 d. per Acre for the 
Meadow Ground, and replied generally to the reſt of the Anſwer ; ard Witneſſes on both Sides 
being Examined, 

The Cauſe was heard; upon which it appeared, by very full Proofs on the Reſpondents Part, 
that the Appellants Cattle did not Stray on to the Common of Mickle-Ferr, or feed there as Inter- 
commoners, but were yearly driven by the Appellant from his Houſe at Kirby-Caze, about a Mile 
and half diſtance, over Kirby Common, and thro? the Common cf Gelſton , which lies between 
Kirby- Cane, and the Common of Mickle-Fenn, in Elline bam, and there keeps them the Summer 


Seaſon, and drives them back the ſame Way in the Winter; and that the Benefit of ſuch Feed, 


Decree. 


Nota. 


was worth to the Appellant 8 J. per Annum. 
And the Appellant having not by Proofs, made out his Caſe to be as is ſet forth in his An- 


ſwer, the Court decreed the Appellant to account for the Tythes of the Cattle depaſtured on 
Mickle-Fenr, and alſo for 2 d. per Acre, for the Meadow Land. 


Which Decree the Reſpondent humbly hopes is Juſt and Reaſonable, and 
that the ſame will be affirmed by this Honourable Houſe, and that the 
Reſpondent ſhall have his Coſts for this Vexation. 


THE CATTLE of the Appellant, for which the Tythes are Decreed, are dry, barren, 
and unprofitable Cattle, and are not by Law Tythable to the Miniſter of the Pariſh, where the 
Owner lives, for the time they were fed in the Reſpondents Pariſh, but to the Reſpondent, as 
Miniſter of the Pariſh where they are fed; and the Suggeſtion in the Appellants Appeal of Payment 
of double Tythes, is groundleſs; and if the Reſpondent ſhould not have Tythes for the feed of 
theſe Cattle upon the Lands within his Pariſh, the Reſpondents Herbage of all the Paſture-Land 
within his Pariſh, might be caten by the Cattle of Our-ſitters, without any Satisfaction to him 
for the ſame ; and there would be a non Decimando for the feed of the Appellants Cattle, for the 
time they were fed in the Reſpondents Pariſh, becauſe for that time the Miniſter of the Pariſh, 
where the Appellant lives, can have no pretence of Right or Title to the Tythes thereof. 


William Ettricke, 
Con. Phipps. 


